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Synergy at the intersection of Diversity
and Pro Bono*
by Card G. Covper and Carleton O. Strouss +

This publication considers some of the objectives pursued
and challenpes enecuntered by propenents of diversicy in,
and pro bono service by, the legal profession and most no-
1ably major law firms and corporate legal departments. it
summarizes the socicral and professional objectives that
have energized advocates to develop strong business cases
to guide theur companies and firms in both sphercs, Tt
concludes by suggesting that there is a substantial oppor-
turity to exploit synergies emanating from olyectives and
activities that are common ro both endeavers. [n the most
general Lerms, that commonaliry stems [rom a desire 1o
have the professional complement of our instirutions be
reflective of out socrery at large and, correspondingly, to
render professional service of a breadth that reflects the

needs of our soclery at large.
The Pro Bono Business Case Rationale

The business case ranonale for pro bono i1s mulu-faceted.
Some aspects of the case are intangible, while others are
quite cencrere, Beginning with the intangible is the ethic
of public service for its own sake. Iris gond o do good,

and 1t feels good 1o do se. This feeling is often enhaneed

by the opportunite w represent the poor, vulnerable or dis-
enfranchised in a2 wav that underscores the pnnaiple that
justice is bhind It 15 an opportuniny for lawyers o sene
that principie by leveling the plaving field through effec-
rive legal counsel. A lawver who s posinvely cnerglaed by
a pro buno experrence will bhnng that positive energy e

or her work, calleagues, and institution.,

Somewhat more tangible, but sull largely aspirational, are
the exhoruarions found in the guidance documents’ and
rules of professional conduct? that govern our profession,
They impress on lawyers the importance of giving service
back 10 society in exchange for the professional franchise
of being allowed o practice law. While codified in these
historically recent enactments, the obligation of public ser-
vice is fundamental 1o the learned professions. "Fhe law s
a noble profession with a proud tradition, and it derives
much of its historic nobility and pride from 1ts ethic of pub-

lc service,

Of course, these laudable goals are not always suffieient to
make rhe business case in a world that secks immediate
rangible evidence to justify any investment of resources,
human or financial. This brings us to the more practical
and objective institutiona! benefirs of pra bono such as wrain-
ing, menroring, recruitmg, market differentiation, and in-

stitution building. They are considered seriatim.

Traming

Training is one of the oft-cited benefis of pro beno. La,
law firms and corporate legal deparuments most often deal
with large matters. Large firigation marters often span years
and setde without tnal. A voung lingator can wait vears
befare hearing the sound of his or her own voice ina court-
room. Similarly, the “big deal” transaction environment
may require years of work on due diligence exercises be-
fore having the opportunity 1o purt the pieces of even a
modcst transacrion together. Pro bono cngagemenrs can
provide an opportmzy to fill a portion of this experience
void by providing a means for the young lawyer ro exercise
skills 1 a courtroom or at a conference table.
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Mentoring

Menronng is relared to raining but s qualicany ely differ-
ent. [tis the means by which the legacy of mrer-genera-
tenal excellence is bequeathed. Toimolves a uniquely
“nalitative dimension by which the menree sequires nor

. the science but the elusive arc of lawvenng, Iris how
anc learns the unwritten but often outcome dispositne
protocols of the profession. Wiile menconng will most
often oceur thiough instituuenal mentoring programs and
professional inreractions while serving commercial chents,
pro bono may provide addinenal and early opportunitics
for menronng. The pro hono engagement provides the
raw 1material ro the novice or journcyman lawver who will,
for the most part, be construering the projeer indepen-
dently, However, through consultation wich more senior
lawyers, the craft will become are. Incidenrally, this under-
scores the need for partner involvernent in any effective

pro bono program.
Recruiting

Ancedotzl accounrs and some surveys suggest that a de-
monstrably vital pro bono program may aid recruinng cf-
forts. Law students often lack familiarity with the circum-
stances or issues involved in the martters they will handle
for their furure employers. They may more easily relate
o issues encountered in pro bono cases. This frame of
reference coupled with an appropriate elemenr of ideal-

1 causes them to query firms as 1o wherher they will
have an opportunity 1o perform pro bono work. Ina highly
compenrive market for legal ralent, an unambiguously posi-

tive message on pro bono may be decisionzl.

Market Differentiation

In the increasingly competirive global marker for legal ser-
vices, firms are conrinually irying wo differcntiate ther sei-
vices, 1o show why thev add more value than rtheir com-
peritars. Subsrantial members of the clicor community
are increasingly saving rhatc a firm’s responsiveness on so-
cial issues like pro bono and diversity may be differeniarors
ons. Client Re
tions. While there may he only anecdnral evidence that
these 1ssues are matenal in the selecrion of counsel ar this
timme, it is reasonable 10 assume that these questions will

become more, not less, marerial in the fucure.
Tustitntron Building

The prior puints of taining, menroring, recruitung and
market differennarion coalesce around rhe theme of nsu-

tion building. As insurutions enhance ther abhlioy to do

- aese things well, by pro bono or otherwise, they will knit

the lawvers into rhe fabric of the nsatunon. In the case of
Jaw firms, they will actrace and scrain berter clients. Inthe
case of corporate legal depurtments, they will contribure
mnte posit el o their corporate culure Al of this s

mnsricunion building.’
The Business Case for Diversity

Just as the business case for pro bono is mulofacered, so
too is the case for diversity. And again, the points range
from the moral o the practical. [tis pethaps uniquely within
the province of the legal profession in eur consutuaenal
democracy to he focused on securing for all citizens the
nghts of “life, liberty, and the pursuit of happiness.™ ltis
axiomatic that those rights will be best secured if the guard-
ians of those rights are themselves reflecrive of the diverse

society they serve,

However, as with pro bono, there is also an eminently prac-
teal side to the diversity business case. Here, it may be
best to start with lessons learned from many of our col-
leagues who serve as corporate in-house counsel. Their
companies often do business threughout the country or the
world. Consider the breadth of customer needs and busi-
ness challenges experienced by companies who market
consumer goods or operate retail chains in every urban cen-
ter or hamler in Ameriea, Addressing the issues presenred
in rhat business context is not a “one sizc firs all” proposi-
ton. Rarher, it is a situarion in which a2 culeurally diverse
group of professionals will be berter equipped to under-
stand and creatively respond to those issucs. "This market
reality has led many corporate iegal deparuments to em-

phasize diversity wirhin their ranks.

fiinstitutions that pursue

diversity in their ranks may

also be advancing through

- !pro bono the legal interests

of diverse and historically

underserved populations.




For example, General Motors (GNI) has seta goal of 33%
women and 20% nunorioes within rheir work force and,
correspondingly, thev requure their Preferred Law Fums
to reflect those numhers m tharr work force that handles
GMDs bustness ransacuons. Dulont and Bell South both
require law firms thae do business with them to report the
poruion of the work performed by minonues and women
on therr marters. Wiile they have not required specific
percentages, 1t 1s clear to their ourside counsel thar the
more representanive the numbers of wemen and minon-

ties, the more likely it is that their services will be retained.

The corporatc focus on diversiry has very real inplications
for law firms. Legal departments thac value the benefits
of diversicy w serving their companies will sooner or later
and to a grearer or lesser degree scek corresponding pro-
fessional diversicy 1in che outside law (irms they engage.
Law firms that have not institutionalized diversicy as a core
value will not be prepared to meer this market reality. On
the orher hand, those who have made posirive suides in
diversity will be provided with rhe opportunity o difter-
cnuate themselves in the marketplace. Opporrunities
put your head and shoulders above those of your competi-

rion do not oceur every day.
Pro Bano as a Manifestation of Diversity

Insurutions that have embraced the respective business
cases for diversiry and pro bono are often propelled to ac-
uvities that address the objectives of both, Thar is, inst-
tutions rhat pursue diversity in their ranks mav also be
advancing through pro bono the legal intcrests of diverse
and historically underserved populations. For example,
pro bono representations have resulied in wholesale
changes in public policy through landmark litiganon on
numerous issues of ¢ivil rights. On the other hand, pro
bono service rendered at the retail level to thousands of
underserved diverse persons has addressed emergenc prob-
lems for persons arrisk. Of course, these representations
cover a broad spectrum fiom employmenr and housing to
amehoraung spousal or child abuse. And, in somewhar of
a middle ground, there ate legal projects and counsehug
designed to empower community leaders and entuepre-

neurs to develop stronger and safer communities.

Not surprisingly, insticutions often correctly identify and
consciously supporr these pro bono scuvities as a recog-
nized manifestation of a breader erhic of service o a di-
verse COMMUNITY--- 2 cominunmty thar they wanr ro have
reflecred in the makeup of their work force. In some in-

stances law firms parmer with clients i their communines

i‘

A pro bono program that

illustrates a connection

between the institutic.

and a broader and diverse

society is a significant

indication of an awareness

of diversity as a core value.

as part of this effort. Such pro bono service is a resrament
to institutional core values of both diversicy and public ser-
vice, While this commonaliry may, at leasr supcerficially,
seern obvious, it is not clear that instirutions have fully rec-
ognized and expleited synergies berween the two spheres.

Implementation of Diversity—
Pro Bono as a Synergistic Opportunity

Legal institutions, be they corporate legal deparimentsg
law firms, face very real and similar challenges in devel
ing a cadre of diverse professionals. Histoncally, neither
the legal departments of corporate America nor the law
firms thar serve it have been sources of opportuniny for
minoritics. So, as these organizations sct our to diversify,
they face challenges of instizution building in recruiting,
rraining, and mentoring their lawyers. Indeed, while al of
these challenges are daunting, perhaps the mentonng chal-
lenge is the greatest because the institutions lack rhe
inrergencrational efement: a senior generation that is noc
diverse ts inherendly less well-equipped to infuse the nexr
generation with mentoring experniences viewed through rthe
lens of diversity. Interestingly, this hist of challenges sub-
stantially coineides with the list of insnitutional henefirts
derived from an effecrive pro bone program, Conseguently,
it 1$ reasonable 1o view an effective pro bono program as a
ool in developing a diverse professional ream. [he
henefits of pro bono in nurtuning diversity are perthaps
best discussed in the context of a lawver’s life ovele in

the organ zanon.



Recrwaring

Dix ersity 15, of course, in the first instance about reeruit-
ing. Hluman vawre being whaticis, we often wanc o affili-
ate with nstitutions (cruplovers) with whom we perceive
come connection hevond the mere econonncs of the relu-

ship. When wevisit the new emplover, we are looking
for people who are ke us or at least people wha scem to
hare something in commeon with us. Many insritutions
run into something of a “chicken or egg” problem in re-
crurting 1 diverse team. If they have no minority attor-
neys, it is more difficult for a minority recruit to idenafy

with the people he or she meets.

A pro bono program rhat illustrates a connection between
the institution and a broader and diverse society Is a sig-
nificant indicanon of an awareness of diversity as a core
value. Many pro bono services involve minonty organiza-
tions and/or interaction with minoriry groups. This in turm
increases the diversiry aspect of any firm mvolved in those

programs.

Also, a minority recruit may have had hife experiences that
created an awareness of the needs of historically
underserved minoricy communites. In those instances,
the minority candidare’s interest in pre bono may go be-
yond the generalized sense of belonging to a specitic pro-
fession to being able to respond to socictal needs that the
recruit perceives, In che latter circumstance, the presenra-

of a pro bono programn that addresses those societal

needs may resonate very positively witl the recruit.
Retention: Traning and Mentoring

Ironically, as challenging as recruiting can be. the more dif-
ficulr challenge in diversity is recention. This is rrue of all
voung lawvyers, but it is particularly so wirh respect to mi-
nority candidates. The National Association of Law Place-
ment (NALP) surveys demonstrate that w hile attririon for
majoriry males is about 60%, for non-white males ithovets
around 70% and for African-Amencan females, the num-
bers are as high as 98% attntion by thewr cighth year with

large firms.

Pro boro can help here as well. For some of the minoricy
candidares, those whaose life experiences may have made
them particularly sensitive to the needs of professionally
underserved populations, the pra bono program may af-
ford them an opporunity o “give back.,” Thar opportu-
nity mav represent a core element of their professionai

persona. An insprunon that provides a vehicle for such

work will be more hkelv to knit such individuoals into the
fabric of the instrtution. Improving lawver retention al-
lows the nstitnnon ro emov the ceonomic benefir of it
imsestment of tme and resources 12 the professional de-

velopment of 1ts lavvees

"The porenoal benefit of pro bono extends significantly
bevond the personal graufivarion of being able to do good.
Trextends more tangibh 0 training and menroring. A sage
lawver once said that a voung liwver needs someone to
teach him or her how to act like a lawver. Role models ate
important. Minorities and women sometimes lack role
modcls. Ulrimately, this can cause those voung lawyers to
be less connected wo the institution. Inrhatsense, theyare

a population uniquely at risk from a retention perspective.

Because pro bono provides a vehicle for wraining and intei-
zenerational menioring, 1t can be a vehicle for 1nereasing
rhe number and quality of interactions berween junior and
senior lawvers. Morcover, pro bono collahorations ofren
arise in 2 context that is less stress-inducing than commer-
cial engagements which are otherwise relied upon 1o pro-
vide training and mentoring cpportunities.

And, since many of these diverse lawycrs are first gencra-
rion lawyers, the opportunity w perform some pro bono
work on a relatively independent basis will give them a
waste of lawyering in the first person, something that can

be energizing ro a young professional.
Exploiting the Synergy—Management’s Approach

The synergies berween the development of a diverse pro-
fessional corps and a strong pro bono program are substan-
tial. However, in order for them o be exploited, they must
be recognized as such by a management reamn that appre-
ciates the multiple points of intersection from recruiting,
to professional development, mentonng and rerention, ro

business develnpnient,
Anecdotally, it does nat appear that legal insticucions have

rccognized and exploited rhese syncrgies. This may be

hecause, as a marter of custom or historic acadent, pro bono

has been viewed as 3 “pii separate and apart

from the more administrative and human resouree focused
efforts of recruiting, rerention, and business developmenr.

Consequently, a frstsep o exploiting these synergies must

be a recognirion of the
rnent approach throngh 1eal ime communication berween

ir potential and a seamless manage-

those charged with ads 2 neing diversity and those adminis-

tering pro bono Such¢: smmunicanien will understandably




lead to the idennfication of opporiniues that can be ex-
plotted. Also, when viewed holistically, there may be wavs
1o receuic support siaff persunnel into the efforr. Thaose
persons may be more dnerse than the artorney corps, and
they may be ahle o idendify pro bone service projects
in the community that both senve imporrant needs
and cause the firm to be a more attractive place to diverse

professionals.
Next Steps

While itis bevond the scope of this essav and. indeed, aur
experience 1o be able 10 offer un extensive prumer of spe-
cific steps on how to exploit the synegnes, several ininal

steps do emerge.

» Promote a management structure in which there 1s a
high level of communication and collaboration between
those charged with responsihilicy for diversicy, profes-
stonal development and pro bono. Some organizations
have elected o repose clusiers of these responsibilities
in the same individual, explicitly or implicitly acknowl-

edging the synergy.

» Promote communicarion and collaborarion among
groups or commitees ol lawyers whose primary mis-
sion is diversiry, professional development, or pro bono
so thar their efforts are not isolated from one another.

= Consciously seek out and undertake pro bono activities
in diverse communitcs that have been historically
underserved. These activities can extend w business

revitglization representations to nurcuse the community.

= Converge diversity pipehine projects and pro bono ac-
tivities. Many firms support diversity by participating
in educational programs in diversc communities e en-
courage racial and ethnic minorties to consider carecrs
in the law, an effort 1o ger them n che career pipeline.
Presentation of pro bono seminars in those coinmuai-
ties that explain and clarifv legal nights and responsibiki-
ties provides legal advice while coincrdentally provid-
ing 2 mangihle example of whyv a legal career should
be pursued.

These illustrations provide a point of beginning. Obvi-

oushy this is not a “ene size Dies all” subject. Each insto-

tion will have its own set of epportunities and challenges.

The Potential for Synergy—Beyond Stereotypes

We believe that this recitation enly seratchies the surface of
the potental svnergy berween an effective pro bone pro-
gram and the development of a diverse professional team.
While this synergy seems obsious at a viseeral level and,ie
supported Ly some anecdotal and linnted stansneal €

dence, the synergy docs nor scem v have been “recog-
mized™ in any formal sense. We are aware of no Literature
on the subject per se. [t may simiply be that the state of
the record reflects that the synergy concept 1s in its na-

scent stage.

On the other hand, there may be some reticence t araicu-
late a linkage between pro bono and diversity because of
an apprehension that the inkage will give rise toa response
based on unfounded stercotypes, for example, a sugges-
tion that pro bono work is for minontes and not for “main-

stream” or “senous” lawyers.

While some diverse

lawyers may, by virtue

of their life experiences,

be able to make unigue

contributions to pro bono,

it is clear that pro bono is

an obligation of, and

opportunity for, fawyers

of every age and stripe.




11 there is such reticence, we must leave it behind. While
some diverse lawvers mav. by virtue of their life expen-
ences, be able to make unique contitbutions  pro bono, it
15 clear that pro bono 1s an obliganion of. and epportunity
for, lawvers of every age and stripe, Leaders must empha-

< this umversality of pru bono so thiat the positve
svnérgy between pro bono and diversity 1s not held hos-
tage by any tboo ansing from a muisguided sensc of poliu-

cal correcness.
Conclusion

Diversits muost be addressed on a hohistic basis because it
represents a cultural paradigm shife for many institutions.
Consequenty, itimplicares evervehing fron recruiing and
retention, to training and professional development, to
tarkecing. While a pro beno program will not assure di-
versity, it can be an extremely wsetul ool in addressing
some of the most difficult chailenges faced by those who
seek o promote diversiny in legal departments and law
firms. To the exrent that institucions focus on pro bono as
a tool, it will raisc the prolile of pro bong, thereby support-
ing the essenttal pro bono mission of expanding the avail-
ability of legai services to those in need. We encourage
leaders in each sphere to be sensitive to and seek ways

cxploir chese positive synergies.

Endnotes

F'h= American Bar Association Model Rule 6.1 delhines

a lawver’s pro bono commitment as follows:

Every lawyer has a professional responsibil-
ity to provide legal services to those unable
to pay. A lawyer should aspire to render at
least 50 hours of pro bono pubheo legal ser-
vices per vear. In fulfilling this respensibil-
icv. the lawver should provide a substantial
muajoriey of the 50 hours of legal services with-
out fee or expectation of fee o 1) persons of
lmited means, or 2) charitable, religious, arvic,
conununiry, governmental and educational or-
ganizarions in marrers which are designed
primarily to address the needs of persons of

limited means.

2 By wayv of illustration. Rule 6.1 of the Massachusetts
Rules of Professional Conduct prowvides, 1n pertinent

part, as follows:

A lawver should provide annually ac least
25 hours of pro bono publico lepal services fur
the benelit of persons of limired means. In
providing these professional services, the
lawver should ... provide all er most of the
25 hours of pro serp pubiico legal services

wirhour compensation or expectarion of com-
pensation to persons of limited means, or to
charitable, religious, civie, community, gov-
ernmencal, and educarional organizations in
matters that are designed primarily to address
the needs of persons with imited means .. ..

{emphasis added).

31 The business case for pro bono has been insightfully
sct forth in Dell, Robert M., Pro Bono and Profitabifity,
What's New in Law Firm Pro Bono, March/Aprii and
May/June 2003, Issue 47/48; Lardent, Escher ¥, Mak-
ing the Business Case for Pro Bono, Pro Bono Insururte,
(2000) and London, Jack, The Economics of Pro Bono Work,
Pro Bono Exchange, Volume 11, Ne. 2 (1993).
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